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STAY ORDER ; 


PRELIMINARY STATEMENT 

The admissions contained in the Answer filed by 
Appellees make simple and few the issues to be deter¬ 
mined by the Court with respect to the Petition for a 
Stay Order. 

Most essential among the admitted facts are: (1) 
the fact that the Puerto Rican direct consumption 
quota will be exhausted before this case could come 
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on for final hearing, and (2) the fact that Appellant 
will be injured financially, unless the Stay Order is 
granted. It necessarily follows therefrom that, to 
prevent irreparable injury to Appellant, the Petition 
for a Stay Order must be granted. Appellees contend, 
however, that, if the Petition is granted, injury will 
result to others, and on that account, they oppose the 
Petition. 

In support of its plea to this Court, Appellant urges 
two grounds, namely: (1) the fact that a denial of the 
Petition for a Stay Order will result in a greater in¬ 
jury than will the granting thereof and (2) the fact 
that the Order of the Acting Secretary of April 19, 
193S, is so palpably invalid, both because it was is¬ 
sued pursuant to an unconstitutional grant of legis¬ 
lative power and because it was issued without a 
hearing, and thus results in a taking of Appellant's 
property without due process of law, that the admit¬ 
ted fact that injury will result to Appellant, unless a 
Stay Order is granted, requires the granting of the 
Petition of Appellant. 

In connection therewith, there are two factual sit¬ 
uations which call for obvious conclusions which 
themselves suggest the invalidity of the Sugar Act 
of 1937. They are: (1) that there is no real oppor¬ 
tunity provided by law for a court review of the Sec¬ 
retary’s findings and order within a time which makes 
it possible to correct any injustice, and (2) that there 
is no opportunity to be heard on the question as to 
whether the making of an allotment is necessary, the 
finding with respect to which is a condition prece¬ 
dent to the making of an allotment. 







On the first of these questions, the admitted facts 
are, as follows: Without notice or opportunity for 
hearing, the Secretary, on December 31, 1937, found 
that the allotment of Puerto Rican direct consump¬ 
tion sugar (120,033 short tons) was necessary to pre¬ 
vent disorderly marketing and called a hearing. The 
hearing was held on January 14. 1938. On March 
30, 1938. the Secretary made an allotment. The Sec¬ 
retary's Order was published in the Federal Register 
of March 31. 193S. On April 1, 1938. Appellant pe¬ 
titioned the Secretarv to review the Order making the 
allotment and to give it a hearing. Receiving no re¬ 
ply. on April 11. 193S, Appellant took an appeal to 
this Court. On April 19. 1938. the Acting Secretary 
entered an Order superseding the Order of March 30. 
On April 20. Appellant took an Appeal from that 
Order. Despite this diligence on the part of Appel¬ 
lant. it is admitted by Appellees—and it is the fact 
—that the question involved will be moot before this 
case can be reached for final hearing. If such is to 
be the result, can it be said that the statute provides 
anv court review? 

On the second question, it is to be noted that the 
statute makes no provision for a hearing on the ques¬ 
tion as to whether the making of an allotment is nec¬ 
essary. Also, it will be noted from the record that 
the Secretary afforded no opportunity to be heard 
on this question. The questions with respect to 
which testimony would be taken at the “hearing" 
were stated by the Secretary’s representatives and 
they did not include this question. Yet it is on the 
basis of this finding of “necessity” that Appellees 
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predicate their major argument in opposition to the 
Petition for Stay Order. Also, the admitted facts 
show (1) that the finding was without substantial 
basis and (2) that any “race for the shore" now will 
result only from the Secretary's finding that an allot¬ 
ment was necessary and the making of an allotment 
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without a hearing, either on this question or as pro¬ 
vided in the statute. 

Taking consumption requirements at 6,$00,000 
short tons, the Puerto Rican quota of 120,033 short 
tons, or less than 2 per cent, were involved on De¬ 
cember 31. 1037. and January 14: 02.471 short tons, 
or less than 1 per cent, were involved on March 30; 
and 32.7S0 short tons, or less than one-half of 1 per 
cent, were involved on April 19. 

At the same time, no allotment was made with re¬ 
spect to 375.000 short tons admissible from Cuba, or 
80.214 short tons admissible from the Philippine 
Islands. If it be suggested that Cuba is in a peculiar 
situation because of the quota system there, let it not 
be forgotten that the Secretary has made public a 
similar finding of “necessity" with respect to the 
allotment of liquid sugar to be imported from Cuba. 

In the presence of these facts perhaps the Secre¬ 
tary’s finding of “necessity” with respect to the allot¬ 
ment of Puerto Rican direct consumption sugar, to 
prevent disorderly marketing, can be rationalized, but 
it can not be justified. Furtherfore. such a finding, 
if at all permissible, should obviously be made only 
after a hearing. 

The Secretary will contend that ‘‘disorderly mar- 
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keting” will result from a “race for the shore.’’ There 
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have been similar races when there were no allot¬ 
ments and races to bring in sugar before December 
31. or before a change in rates of duty, yet no dis¬ 
orderly marketing resulted. Why are these 27,000 
to 32.000 tons so important and why does competi¬ 
tion to supply a restricted market constitute disor¬ 
derly marketing? Finally, is it not fatal to Section 
205 (a) of the Act that such an important finding, 
to the admitted financial detriment of Appellant, may 
be made without a hearing? 

SUMMARY OF ARGUMENT 

I. The denial of the Petition for a Stav Order will 
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result in a greater injury than will the granting 
thereof. 

II. The Order of the Acting Secretary of April 19, 
193S, is invalid. 

A. The Order was issued pursuant to an uncon¬ 
stitutional grant of legislative power. 

B. The Order was issued without a hearing so 
that Appellant's property is being taken with¬ 
out due process of law. 

(1) The findings of the Acting Secretary 
show on their face that they are based on 
statistics and evidence not contained in 
the Record. 

(2) The Findings of the Acting Secretary are 
based upon matter in the Record which 
should not have been considered. 
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(3) Neither the Secretary nor the Acting 
Secretary heard the witnesses, read the 
testimony or read the briefs. 


ARGUMENT 

I. The denial of the Petition for a Stay Order will 
result in a greater injury than will the granting thereof. 

At the outset, it is to be noted that the persons 
principally to be affected by a Stay Order will be 
Igualdad (The Appellant). Roig (also known as 
Yabucoa) and Puerto Rican American (the Inter¬ 
vener). The only other refiner of sugar in Puerto 
Rico is South Porto Rico Sugar Company (Guanica). 
and it very apparently has not been, and is not now 
very much interested in the Continental market. The 
other processors supply only turbinado or raw sugar 
for use as direct consumption sugar, for both of 
which there is a verv limited demand. 

Of the three processors mentioned, it is not pos¬ 
sible to say what the effect of the Order complained 
of has been, nor what will be the effect of a Stay 
Order with respect to Roig. It is believed, however, 
that Roig is, and will be, in the same position as Ap¬ 
pellant. The discussion, therefore, will relate pri¬ 
marily to Appellant and to Puerto Rican American. 

Puerto Rican American with a plant capacity of 
not more than 210.000 short tons per year, and prob¬ 
ably considerably less, has been given an allotment 
of 93,406 short tons, or 45 per cent of capacity. Roig. 
with a plant capacity of 60,000 short tons, has been 
given an allotment of 11,70S short tons (all but 9 
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tons of which has been marketed), or 20 per cent of 
capacity, and Appellant, with a plant capacity of at 
least 67,500 short tons, has been given an allotment 
of 5.741 short tons, or less than 9 per cent of capacity. 

Appellant has involved an investment of $569,- 
744.16 (R. 72). The investment of its competitors 
is not of record. 

Appellant has been permitted to operate from Jan¬ 
uary 30 until April 15 (the date on which the ship¬ 
ment which will fill its allotment was loaded: due to 
a strike the ship leaves Puerto Rico April 27) 
to supply the continental market, a period of two and 
one-half months. On the other hand, Puerto Rican 
American has operated from January 1 to date and 
still lias an unfilled allotment of 21,353 short tons 
(Bernhardt Affidavit). 

Puerto Rican American has already marketed 
72,053 short tons—over one-third of its capacity and 
twelve times the allotment to Appellant, which has 
an allotment of less than one-eleventh of its capacity. 

If Appellant and Roig together were to market 
Puerto Rican American’s remaining 21.353 short tons 
—which can hardly happen—they still would have 
operated to less than one-fourtli of their combined 
capacities. 

The granting of the Stay Order will mean that these 
three processors will compete for the remainder of 
the portion of the Continental market which Puerto 
Rico is permitted to supply for 193S just as Puerto 
Rican American and Roig did in 1936 and 1937, and 
just as they and Appellant did during 193S until the 
Order of March 30. In this respect they will be no 
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worse off than any other businesses competing for a 
limited market and no worse off* than they were in 
the past, except for the advent of one competitor— 
Appellant. 

Appellees admit that, unless the Stay Order is 
granted. Appellant will suffer financially. It is plain 
to see that, if Appellant is forced to operate to less 
than ten per cent of capacity, it means ruin. This is 
not true as to Puerto Rican American in any event. 

The foregoing facts require the conclusion that the 
granting of the Stay Order is bound to benefit Appel¬ 
lant far more proportionately than it can injure Puer¬ 
to Rican American, and that a denial of the Stay 
Order will cause a greater injury to Appellant than 
the granting of such Stay Order will cause to Puerto 
Rican American. 

II. The Order of the Acting Secretary of April 19, 
1938, is invalid. 

A. The Order was issued pursuant to an unconsti¬ 
tutional grant of legislative power. 

The question of delegation of legislative power has 
been so fullv considered bv the Courts in recent 
years that very little need be said on the subject, eith¬ 
er with respect to what the statute must contain to 
support a valid delegation of power, or the basis for 
holding that there has been an invalid delegation of 
power. 

The question of delegation of legislative power was 
thoroughly reviewed by the Supreme Court in Pana- 
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ma Refining Co. v. Ryan, 293 U. S. 3SS, and in 
Schechtcr Corp. v. United States , 295 U. S. 495. From 
these decisions, it would seem fundamental that, if 
Congress delegates its legislative power to the ex¬ 
ecutive branch, it must at least prescribe some stand¬ 
ard for the action to be taken and that this standard 
must be sufficientlv definite to be ascertainable. 

An examination of the Sugar Act of 1937 discloses 
(1) that there is no standard whatsoever for the Sec¬ 
retary's acts, and (2) that the bases for the Sccre- 
tarv’s acts are so manv and varied that he may do as 
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he pleases. 

The statute provides that the Secretary may make 
an allotment of a quota, without a hearing, when he 
finds that such an allotment is necessarv: 

1. To insure an orderly and adequate flow of sugar 
in the channels of interstate commerce or for¬ 
eign commerce, or 

2. To prevent disorderly marketing or importation 
of sugar, or 

3. To maintain a continuous and stable supply of 
sugar, or 

4. To afford all interested persons an equitable op¬ 
portunity to market sugar within any area’s 
quota. 

The Secretary may base his finding on anv one of 
these, a mere reading of which discloses how discre¬ 
tionary and undefined is the Secretary’s power. 

Having made this finding with respect to a quota, 
and having called a hearing to permit interested per- 
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sons to be heard, the Secretary then is empowered to 
make allotments ‘‘in such manner and in such 
amounts as to provide a fair, efficient and equitable 
distribution” of such quota: 

1. By taking into consideration the processings of 
sugar from sugar cane to which proportionate 
shares determined pursuant to the provisions of 
subsection (b) of Section 302 pertained, or 

2. By taking into consideration the past market¬ 
ings or importations of each such person, or 

3. By taking into consideration the ability of such 
persons to market or import that portion of such 

quota or proration thereof allotted to him. 

What is a “fair, efficient and equitable distribu¬ 
tion” of a quota? Again, how is the Secretary to ar¬ 
rive at that solution? He is given his choice of taking 
into account the processing to which the proportion¬ 
ate shares of producers pertain, which would be en¬ 
tirely on a competitive basis and would vary accord¬ 
ing to contracts made between a producer of raws and 
the processors. If he does not like this method, he 
may consider just the past. If this does not satisfy 
him. he may consider just the present. 

It is hard to conceive of a more sweeping delega¬ 
tion of legislative power. There is clearly no stand¬ 
ard to guide the Secretary. No rules whatsoever are 
prescribed for his conduct. 

If the Court is of the opinion that this broad dele¬ 
gation of legislative power is invalid, then the Stay 
Order requested should be granted. 
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B. The Order ivas issued without a hearing so that 
Appellant's property is being taken without 
due process of law. 

(1) The Findings of the Acting Secretary show on 
their face that they are based on statistics and evi¬ 
dence not contained in the Record. 

(2) The Findings of the Acting Secretary are 
based upon matter in the Record which should not 
have been considered. 

In the preliminary statement, the Acting Secre¬ 
tary says that the finding that disorderly marketing 
of Puerto Rican sugar would result, unless there were 
an allotment, was based upon information which the 
Secretary had to the effect that Puerto Rican proc¬ 
essors were in a position to manufacture and make 
available for market a potential supply of approxi¬ 
mately 400,000 tons of direct consumption sugar dur¬ 
ing the calendar year 193S. It is suggested that this 
statement is erroneous, and that the Secretary did 
not know, and had no basis for knowing, the situation 
in Puerto Rico with respect to the refining of sugar, 
prior to the hearing of January 14, 193S. 

This statement would have required knowledge of 
the plant capacity of Appellant and this fact was un¬ 
known to the Secretary until the hearing. Exhibits 
17 to 20. 

This conclusion is also based upon the assumption 
that Puerto Rican American Sugar Refinery has a 
capacity of 700 tons per day. There is no valid evi- 
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donee of this fact in the Record, and if there were 
such evidence in the Department it is likely that it 
would have been put into the Record. 

This finding—that it is necessary to allot Puerto 
Rican direct consumption sugar to prevent disorderly 
marketing—is without any support in fact, and the 
Order, when considered with the Record, shows this 
assertion to be correct. 

The allotment to Puerto Rican American is predi¬ 
cated in part on the finding that its plant capacity is 
700 tons per day. and pages 02 and 82 of the Record 
are cited. 

It is to be noted that this finding is based upon the 
testimony of Arthur L. Quinn, Attorney for Puerto 
Rican American Sugar Refinery, who knows nothing 
about a refinery and who admitted that all of his tes¬ 
timony was hearsay. (Record. Page 185-190.) The 
fact that this was hearsay and could not be relied 
upon was specifically called to the attention of the 
presiding officers by counsel for Appellant. To the 
extent to which the allotment to Puerto Rican Amer¬ 
ican was based on this testimony. Appellant has been 
injured. 

The Acting Secretary, in his Order, admitted that 
no testimonv was offered on behalf of Centrals Car- 
men and San Francisco, yet he gave an allotment to 
each of them. Such allotments were bound to result 
in a reduction in Appellant's allotment. 

The testimony on behalf of Central Aguirre (Rec¬ 
ord, Page 125) was by one J. Brooks Keyes, who rep¬ 
resented the company, but who was not shown in any 
way to be qualified to give an opinion as to plant 
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capacity. The same may be said with respect to the 
testimony of T. M. Schall, who appeared on behalf of 
^outh Puerto Rico Sugar Company (Central Guan- 
ica). 

Central Roig (Yabucoa) and Central Igualdad 
alone offered competent, material, expert testimony 
on plant capacity and ability to perform. 

The Acting Secretary also admitted in his Order 
that he went outside of the Record for evidence to 
support his findings and used Department statistics 
which were not spread upon the record and which 
Appellant was given no opportunity to challenge. 

Every pound of sugar given to one processor on 
the basis of incompetent testimony or data, or on sta¬ 
tistics not contained in the Record, materially affect¬ 
ed Appellant to its damage by reducing the allotment 
made to it. 

While it is true that these hearings are rather in¬ 
formal. and that the same degree of strict proof is 
not insisted upon, obviously hearsay testimony can 
not be given any weight by the Acting Secretary. This 
Court very recently reiterated the fact that findings 
must be supported by “substantial evidence." Hcit- 
meyer v. Federal Communications Commission, 95 F 
(2d) 91. 

Furthermore, the Acting Secretary may not go out¬ 
side of the Record. In his Order he admits he did so. 

As was said in Morgan v. United States, 29S U. S. 
46S, 4S0, to have a hearing at all, there must be a “full 
hearing." There must be evidence adequate to sup¬ 
port pertinent and necessary findings of fact. Nothing 
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can be treated as evidence which is not introduced 
as such. 

In Ohio Bell Tel. Co. v. Commission, 301 U. S. 292, 
the Supreme Court made very clear its view that a 
hearing is not judicial unless the evidence can be 
known and challenged. The evidential facts must 
be spread upon the record and that the evidence must 
be competent and material. 

(3) Neither the Secretary nor the Acting Secre¬ 
tary heard the ivit?ie$$cs, read the testimony or read 
the briefs. 

The hearing was conducted by two lawyers, mem¬ 
bers of the office of the Solicitor, assisted by a mem¬ 
ber of the Sugar Section, and, for a very short time, 
by the Chief of that Section. Neither the Secretary 
nor the Acting Secretary attended. 

The record was not read and the briefs filed were 
not read by either the Secretary or the Acting Sec¬ 
retary. At most, a summary was called to their at- 
tention at the time the Secretary signed the Order 
of March 30, and at the time the Acting Secretary 
signed the Order of April 19, 193S. 

The Acting Secretary, M. L. Wilson, if he could 
be heard by this Court, would unquestionably admit 
that he knows absolutely nothing about sugar and has 
had nothing to do with the administration of the 
Jones-Costigan Sugar Act of 1934, or the Sugar Act 
of 1937, which replaced it, prior to the signing of the 
Order of April 19, 193S. From the time the Secre¬ 
tary left Washington, making it necessary for an 
Acting Secretary to sign the Order of April 19th, it is 
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impossible that Mr. Wilson could have informed him¬ 
self sufficiently about sugar generally, or with respect 
to the allotting of Puerto Rican direct consumption 
sugar, so as to weigh the facts, make findings, render 
a decision and issue his Order, all in such a manner 
as to give Appellant a "full hearing.” 

The Order itself suggests that not even was it read 
in detail, or, if read, understood, by the Acting Sec¬ 
retary, for on its face the Order contains statements 
which it is believed a person of the character and 
ability of Mr. Wilson would be incapable of making. 

According to the affidavit of Joshua Bernhardt, as 
of April 20.193S, there remained 32,789 tons of direct 
consumption sugar to be delivered from Puerto Rico, 
including the unallotted reserve of 5,5S0 tons: that 
is. 27.209 short tons of refined sugar and turbinado 
to be allotted. That the delivery of this amount of 
sugar on the Continent, even in a race, would result 
in disorderly marketing is absurd on its face. 

The statement that the taking into consideration 
of processings to which proportionate shares estab¬ 
lished under Section 302 (b) of the Act pertained is 
inapplicable to the allotment of direct consumption 
sugar is not explained. It could be made applicable, 
if the Secretary, in his discretion, desired to do so. 

The analvsis of what constitutes “abilitv to mar- 
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ket.” in the light of the Record, and the conclusion 
that there was reason to believe that allotments 
would be made, which was an incentive to hasten 
shipments prior to the making of allotments, are en- 
tirelv without basis. 

V 

In the first place, as the Acting Secretary probably 
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did not know, while those who drew the Order for 
him must have known, at the time of the Hearing 
of January 14th. there was a serious ship strike in 
Puerto Rico, which lasted well through January. 
Obviously, the sugar made up in January entered in 
larger amounts in February and March than would 
have been the case had there been no strike. How¬ 
ever. there was no hastening of deliveries in January. 
Whv the Acting Secretarv did not have called to his 
attention a comparison of shipments from Puerto 
Rico during prior years is unexplained. This would 
have disclosed the facts. 

In addition, as the Acting Secretary did not know, 
but the Sugar Section did know, Central Igualdad 
did not open its plant until January 30th. Therefore, 
it obviously could not begin shipping refined sugar 
until the middle of February. To give half weight to 
the first three months' shipments and at the same 
time to give half weight to importations in prior 
years resulted in penalizing Appellant twice, instead 
of just once, because it was not in business longer. 
The Acting Secretary, not knowing these facts, could 
not have known how unfair was the analysis with 
respect to “ability to market.” 

The statement that Central Igualdad (Appellant), 
Central Carmen and Central San Francisco offered no 
testimony in regard to past marketings of direct con¬ 
sumption sugar but that official records of the Depart¬ 
ment show marketings for those years adopted by the 
Acting Secretary are misleading, to say the least. 
So too is it misleading to say that going outside of 
the Record helped Appellant. The Acting Secretary 
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had already noted in his Order that Centrals Carmen 
and San Francisco offered no testimony whatsoever. 
Consequently, they were not entitled to an allotment 
except pursuant to a further hearing. As to Central 
Igualdad (Appellant), it is true that it marketed a 
small quantity of direct consumption sugar in prior 
years, but the Sugar Section knew that this was not 
refined sugar, and that to consider these deliveries 
in connection with allotments of refined sugar was 
nothing but a means of justifying giving Puerto 
Rican American a guarantee of its virtual monopoly. 
Had the Acting Secretary known these facts, he would 
never have permitted this injustice. 

Immediately following the Order of the Secretary 
of March 30, which was received on March 31, Appel¬ 
lant, on April 1 sent a telegram to the Secretary peti¬ 
tioning him personally to review his Order because 
of the injustice being done to Central Igualdad. 
Appellant then waited ten days to give the Secretary 
ample opportunity to grant Appellant a hearing. The 
Secretary chose to ignore this petition. Obviously, 
if he were not to review the matter, then the Acting 
Secretary should have done so. It is believed that 
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the Acting Secretary did not even know of this Peti¬ 
tion for Review. At least he took no action on it— 
neither granting nor denying the Petition for Review. 

If there are to be administrative hearings, in order 
to carry on the governmental activities, then obvi¬ 
ously the persons affected should be given a “full 
hearing.” It must be quasi-judicial in character. 
While it may be true that it will place onerous bur¬ 
dens on the person empowered to make the decision 
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to require that he read the testimony or hear the per¬ 
sons involved, unless this is done, persons affected 
simply will not have a full hearing. If it is sufficient 
for the young men who hear the witnesses to prepare 
a summary of the various positions, and to weigh the 
testimonv and to include testimony and evidence not 
in the record, then the matter of a “hearing” becomes 
something strangely new in the administration of 
justice. 

This is believed to be a fair interpretation of the 
decision of the Supreme Court in Morgan v. United 
States . 29S U. S. 46$, in which the Supreme Court 
held that it was error to strike the allegations that 
the Secretary made his Order without hearing or 
reading the evidence or hearing the arguments and 
that the defendant should be required to answer. 

The case went back to the lower court for further 
proceedings and affidavits were submitted to the 
effect that the record was voluminous and had been 
digested bv the Bureau of Animal Husbandry and 
that the Secretary had merely read the briefs and 
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the summary prepared by his employees. The Sec¬ 
retary admitted he had never heard the arguments 
or given Morgan a hearing or presented him with the 
basis of his findings or decision, prior to the issuance 
of his Order. The Supreme Court, on April 25, 193$, 
in Morgan v. United States, Case No. 581, held that 
a “full hearing” requires that a reasonable oppor¬ 
tunity to be heard be given before the Order is en¬ 
tered and that Morgan had not had a “full hearing.” 

The facts in the instant case are strangely similar. 
Neither the Secretary nor the Acting Secretary at- 
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tended the hearing, or read the evidence or the briefs. 
They ignored Appellant’s Petition for Review. They 
gave Appellant no opportunity to sec the findings or 
the basis of such findings prior to the issuance of the 
Order. Appellant was denied a ‘‘full hearing.” 

Certainly to deny a person the right to maintain 
its business and to market in interstate commerce 
without a hearing by the person who is to reach a 
decision thereon is a violation of his Constitutional 
guarantees. 

If the Court concludes that, for any one of the fore¬ 
going reasons. Appellant has been denied a full hear¬ 
ing. then the Stay Order requested should be granted. 

CONCLUSION 

It is respectfully submitted that since the power 
of the Secretary to allot quotas is an unconstitutional 
delegation of legislative power and since that power 
was exercised bv the Acting Secretary in contraven- 
tion of the rights guaranteed to Appellant by the 
Constitution to the admitted irreparable damage of 
Appellant, the Petition for a Stay Order should be 
granted. 


Respectfully submitted: 

Prew Savoy, 

Attorney for Appellant-Petitioner . 


